NATI ONAL WLDOLI FE FEDERATI ON
V.

O-H CGE F SIRFACE M N NG RECLAVATI OGN AND ENFCRCEMVENT

| BLA 95- 547 Deci ded My 27, 1999

Appeal froma decision by the Assistant Drector for FHeld (perations,
Gfice of Surface Mning Recl anati on and Enforcenent, not to order a
Federal inspection of coal mning operations currently owed or controlled
by Rapoca Energy (onpany. 94-40- RAPACA 95- 11- 2RAPCCA

Afirned.

1.

SQurface Mning Gontrol and Recl amation Act of 1977:
Applicant Molator System Successor Corporation

Uhder 30 CF. R ' 773.5(b) (1994), one entity nay
“control" another where it has "authority" to
determne the manner in which mning operations are
conducted. A successor corporation to a controlling
entity, however, is not liable for its predecessor's
viol ations under the AVS when the successor purchases
the assets of that controlling entity under

ci rcunst ances where the original corporate entity
continues, where the asset acquisition agreenent is
specific inlisting only assets and liabilities other
than those related to the subject violations under the
AVS, where the buyer nmakes substantial changes in the
use of the assets obtai ned fromthe predecessor
corporation, where the enpl oyee | eader shi p conpl enent
is changed fromthat of the prior operation, and where
t he purchaser bought the business wthout know edge of
the unlawful acts of the predecessor.

APPEARANCES Vdlton D Morris, Jr., Esg, Charlottesville, Mrginia and
L. Thomas Gal | onay, Esq., Galloway and Associ ates, Véshington, D C, for
Appel lant; Gourtney W Shea, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Knoxville, Tennessee, for fice of Surface
M ni ng Recl amation and Enf or cenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

National WIdife Federation (N or Appel |l ant) has appeal ed the
March 16, 1995, decision of the fice of Surface Mning Recl anation and
Enforcenent (C8V) declining to order a Federal inspection of operations
currently owned or control | ed by the Rapoca Energy Conpany (Rapoca I1),
the 1980 purchaser of assets owned by the Rapoca Energy Corporation
(Rapoca I). CBMdetermned that no control |ink existed between Rapoca |1
and Maco Goal, Inc. (Maco), a contractor wth existing outstandi ng
violations, under the Applicant/Molator System(AVS). The decision
followed an CBMinvestigation of allegations by Appellant that Rapoca ||
bears corporate successor liability for uncorrected violations and unpai d
civil penalties associated wth surface coal mning operations that Mco
conducted as a contractor for Rapoca | and its affiliates.

The AVS is a conputerized systemnmai ntai ned by C8Mito identify
ownership and control links involving permt applicants, permttees, and
persons cited in violation notices. See 30 CF R ' 773.5 (59 Fed. Reg.
54352 (Cct. 28, 1994)). The AVS includes infornation about past and
current hol ders of surface mning permts, their owers, operators, and
corporate directors, and officers. It allows information about pernmt
applicants to be reviewed to find rel ationships to entities that have
unresol ved probl ens under the surface mning |aws, including unabated
violations, unreclained areas, delinquent civil penalties, and unpaid
abandoned mne land (AML) fees. See generally The Rittston . v. Luyjan,
798 F. Supp. 344, 345-47 (WD Va. 1992). The word "l'ink™ is used wthin
the AVS to indicate a connection between two parties. 1/

A review of the governing statute and regul ations wll provide a
background to understand the AVS Iink prior to setting forth the decision
appeal ed fromand the argunents of the parties. Section 510 of the Surface
Mning Gntrol and Recl anati on Act of 1977 (SMIRA) requires an appl i cant
for a surface coal mning operation permt to file

a schedule listing any and all notices of violations of this
chapter and any law rule, or regulation of the Lhited Sates,
or of any departnent or agency in the Lhited Sates pertaining
toar or water environnental protection incurred by the

appl i cant in connection wth any surface coal mning operation
during the three-year period prior to the date of application.
The schedul e shall also indicate the final resol ution of any
such notice of violation. Were the schedul e or other
information available to the regulatory authority indi cates that

any

1/ UWhder the current regul ations, the term"ownership or control link" is

defined very generally to "nean any rel ationship included in the definition
of "owned or controlled or "ows or controls'" in30 CFR ' 773.50r in

the violations review provisions of 30 CF.R ' 773.15(b). 30 CFR

' 773.5 (59 Fed. Reg. 54352 (CQct. 28, 1994)).
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surface coal mining operation owned or controlled by the
applicant is currently inviolation of this chapter or such other
laws referred to [in] this subsection, the permt shall not be
issued until the applicant submts proof that such violation

has been corrected or is in the process of being corrected to
the satisfaction of the regulatory authority, departnent, or
agency whi ch has jurisdiction over such violation.

30 USC ' 1260(c) (1994) (enphasis supplied). 2/

Uhder 30 CF. R ' 773.15(b)(1), a regulatory authority reviewng a
permt application "shall not issue the permt if any surface coal mning
and recl amation operation owed or controlled by either the applicant or
by any person who owns or controls the applicant is currently in violation
of [SMIRA or any other law rule or regulation referred to" in that
paragraph. The paragraph contains a reference to "del i nquent civil
penal ties issued pursuant to section 518 of" SMIRA  Thus, being linked to
a party wth outstanding violations or delinguent civil penalties prevents
an entity fromreceiving any new surface coal mning permts. In this way,
the AVS attenpts to gain conpliance wth SVORA by denyi ng addi ti onal
permts to parties in control of entities that remain in violation of SVMRA
and other |aws. 3/

NW¥ asserts that, at the tine of the CG8Vdecision, Maco had unresol ved
violations and unpaid civil penalties, including principal and interest.
Rapoca | has been |inked to Maco under the AVS This fact is not disputed
by the parties. N¥ seeks to have the link extended to Rapoca Il under the
doctrine of corporate successor liability.

In the March 16, 1995, decision letter (March 16 Decision) to NW s
counsel fromwhich this appeal is taken, the CBVAssistant Orector of
FHeld (perations stated, in pertinent part:

This responds to your January 12, 1995, request for infornal
reviewon behal f of the National WIdlife Federation (N¥). You

2/ See also 30 USC '" 1257(b)(4) (requiring, in sone circunstances, a
permt applicant that is a partnership, corporation, association, or other
busi ness entity, to identify any person "owning" stock) and ' 1257(b)(5)
(1994) (requiring a statenent of whether persons "controlled by or under
common control wth the applicant” have held a permt that has been
suspended or revoked or had a mning bond forfeited in the 5!'year period
before the permt application was suspended).

3/ The effect of these provisions is to require an applicant to assune
responsi bility for unresol ved violations commtted by an entity that the
applicant "owns or controls,” or to take steps to satisfy the regul atory
authority that the violations are being corrected, before a permt can be
issued to that applicant. Applicants who are denied permts are said to
be " bl ocked. "
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requested a reviewof the Bg Sone Gap FHeld dfice' s (BSGO
unwitten decision not to conduct an i rmedi ate Federal inspection
of operations allegedly owned or control |l ed by Rapoca Energy
Cbrrpany * * %

Qh July 7, 1994, the BS3Orequested that the Applicant/
Violator Systemdfice (AVYSO evaluate the Sate of Mrginia s
response regarding the all eged ownership or control |ink between
Rapoca Energy Qorporation (Rapoca 1), Rapoca Energy Conpany
(Rapoca 1) and Maco Goal (onpany. The AVSO det er mined t hat
the ownership or control allegations and the rebuttal evidence
required a thorough investigation wth the assistance of the
Knoxville Held Solicitor's Gfice.

n January 25, 1995, the AVSOsent the results of their
investigation to the BSGO O rector, and subsequently, on
February 8, 1995, the BSO D rector provided you wth those
results. In short, the AVSQ assisted by the Knoxville Held
Solicitor's Gfice, has concluded that Rapoca Il successfully
rebutted the all eged ownership and control |ink wth Maco Goal
Gonpany.

Accordingly, | amdenying your request for infornal review
since the AVSO has al ready conduct ed an extensi ve investigation
and anal ysis of this case and determined that the all eged
ownership or control |ink does not exist. Such investigation
took into account the allegations and infornation which you
present ed.

(March 16 Decision at 1-2.)

Inits Satenent of Reasons (SR for appeal, Appell ant urges that
Rapoca I1's acquisition of Rapoca |I's assets inplicates two of the
exceptions to the general rule that asset acquisitions do not inpose the
seller's liabilities on the purchaser. (SR at 10.) Hrst, Appellant
clains, the transaction neets the Secretary of the Interior's (Secretary's)
special test for successor liability at surface coal mining operations
because it included the Maco mnesites and all of Rapoca I's mining and
recl anation equipnent. 1d. Second, NW asserts, the transacti on conveyed
Rapoca |'s business as a going concern and therefore neets the nore general
"continui ng busi ness enterprise" test for successor liability. 1d. Hther
of these exceptions, considered i ndependently, Appellant argues, required
GBMto "hol d Rapoca Il responsible for reclaimng Maco's mnes." 1d.

In examning the first exception, Appellant notes that the preanbl e
to the Secretary' s AVS ownership and control regul ations requires CBMto

hol d successor corporations responsible for the reclamation obligations
of those fromwhomthey acquire assets whenever the acquisition includes

149 | BLA 83

WAW Ver si on



| BLA 95- 547

both a mnesite in need of reclamation and the seller's mning and
reclamation equipnent. (SCRat 10.) Appellant quotes the fol | ow ng
preanbul ar | anguage:

[1]f the assets purchased [in a business transaction] include
the mne site and equi pnent where out standi ng viol ations exi st,
t he acqui ri ng conpany woul d be responsi ble for the violations
under the theory that the acquiring conpany has purchased the
liabilities in connection wth the transferred assets of the
other entity and that the purchase price for the entity woul d
reflect any liabilities transferred.

(SR at 10-11 (enphasis supplied), citing 53 Fed. Reg. 38876 (Crt. 3,
1988).) 4/ Fomthis, Appellant argues, transactions that include
both mnesite and nini ng equi pnent al ways result in successor liability,
regardl ess of whether the transaction qualifies under any other test.
(SR at 11.)

Egual |y inportant, NW states, it is irrelevant whether the
acqui ring conpany has acquired the violator's (Mico' s) equi pnent, as the
only requirenent for successor liability is that it acquire the controlling
corporation's (Rapoca |) equipnent. 1d. Inthat regard, Appellant
clains, acquisition of a selling conpany's equi pnent gives the buyer
the ability to correct any violations on property that the seller no
longer owns. (S(Rat 12.) Appellant clains that the focus of Mrginia
Offl cials on Maco's mning equi pnent msapplies the Secretary's regul ations
"inawy that would all ow coal operators to avoid transferring recl amation
responsi bilities to a successor conpany sinply by noving all of a
contractor's equi pnent off the site of an environnental disaster before

selling the site and all of the mneral ower's mning equi pnent.” (SR
at 13.) Thus, Appellant clains, when Rapoca | transferred the Maco
mnesites and all of the interest inits mning equi pnent to Rapoca Il in

1980, the asset acquisition net the Secretary's special test for inposing
successor liability, and CBMhas erred in finding that Rapoca Il has
effectively rebutted its presuned ownership or control over Mico' s
mnesites. (SRat 13-14.)

| ndependent of the Secretary's special test for successor liability,
NW¥ clains the 1980 Rapoca Il asset acquisition satisfies the "continui ng

4/ The Secretary's subsequent interimfinal rul enaki ng adopting

repl acenent ownership or control regul ations, 62 Fed. Fég 19450- 19461
(Apr. 21, 1997), nakes clear that the repl acenent rul es "preserve those
aspect s of the [Secr etary's 1988 ownership or control regul ations] to which
[the Lhited Sates Gourt of Appeals for the Dstrict of Golunbia Arcuit]
expressed no specific objection" inits decision in National Mning
Association v. US Dept. 0 the Interior, 105 F.3d 691 (DC dr. 1997).
Nothing in the Gourt of Appeal s' decision specifically objects to the
principles of successor liability that the Secretary announced in his

1988 rul es.
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busi ness enterprise” test that the Suprene Gourt approved in Glden Sate
Bottling ., Inc. v. National Labor Relations Board, 414 US 168, 180
(1973). Appellant notes that the Secretary cited the Gl den Sate Bottling
decision in the preanbl e to the ownership and control regul ations as a
recogni zed exception to the general rul e disfavoring successor liability.
(SSRat 14.) Appellant states that the Golden Sate Bottling deci sion
appl i es where a purchaser "acquires and continues the business [of a
predecessor] wth know edge that his predecessor has coomitted an unfair
| abor practice.” (SCRat 14, quoting Glden Sate Bottling, supra at 170.)
Mbreover, NN clains, at the tine of the asset transfer, Rapoca Il knew
or shoul d have known of the existence of Mico' s violations. Appel |l ant
states that "[t]he federal cessation orders and the M rgini a bond
forfeiture were natters of public record’ and "[d]ue diligence in such an
acquisition either actually inforned or shoul d have inforned Rapoca ||
of the existence of outstanding renedial orders covering the property it
acquired.” (SRat 15.)

Inits Response, CBMexplains in sone detail its actions in
responding to Appellant's initial conplaint filed on April 1, 1994. &M
states that NWW s Qtizen's Gonpl aint requested that C8M"conduct a
nati onw de i nspection of the operations and permts held by Rapoca Energy
Qorporation [Rapoca 1]" and that "C8M (1) bl ock Rapoca Energy Corporation
fromrecei ving permts, (2) rescind outstanding permts unless the
violations were corrected and the penalties paid, and (3) cite Rapoca
Energy Qorporation for violating 30 OFR 778. 13(d) and the Mrginia
counterpart regul ation. (506-514.)" (Response at 1-2.) (BMtreated the
N¥ s conplaint as a request to link the nore active Rapoca Il to Maco.
(Response at 3, citing Record at 260.) CBMstates that it issued "ten-day
notices" to the Mrginia Regulatory Authority, the Ovision of Mned Land
Recl amation (DMR advising that agency that the Secretary of the Interior
"had reason to believe" that Rapoca Il and its affiliates had failed to
list Maco as an operation "owned or controlled by the applicant or by any
person who owns or controls the applicant.” (Response at 2, quoting from
Record at 471-505.)

CBMrelates that it then began its own investigation of the ownership
and control allegation. (Response at 2, citing Record at 470.) CBMistates
that it had investigated |inking Mico to Rapoca Il in 1991, and had not
linked the two conpanies. (Response at 3, citing Record at 260-312.) It
further states that DMR began i nvestigating Rapoca Il in early 1994 and
had sent a letter to Rapoca Il indicating that the agency had enough
information to rai se a presunption that Rapoca Il "owned or controlled"
Mco. |d., citing Record at 196. (C8Mand DMR bot h contacted Rapoca |11,
who suppl i ed docunents and argunents concerning its purchase of assets from
Repoca |. |d., citing Record at 34-39, 216-217, 221-222, 230-236, 245,
249-252, 257-259, 649- 650.

DMR responded to CBM's ten-day notice on July 5, 1994, finding that
Rapoca Il should not be linked to Maco. (Response at 3.) DMR found:
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There are no conmon owners, officers or directors between either
Rapoca Energy Gonpany and Rapoca Energy Gorporation and Maco.
Rapoca Energy Gonpany did not acquire Maco's permit right, its
permt, nor any other asset it may have had. Rapoca Energy
Gonpany cannot in fact have the authority directly or indirectly
to determne the manner in which "the Maco" surface coal mning
operation [was] conduct ed.

(Response at 3-4, quoting Record at 196.) CBMthen requested that its
AVS I nvestigation Branch eval uate the DMR findings. (Response at 4.)
Qh July 20, 1994, Appel |l ant appeal ed to the CBMRegional dfice froman
unwitten CBMdeci sion not to conduct an i nmedi ate Federal inspection

of operations owned or controlled by Rapoca Il. 1d. CBMadvised NW by
letter on July 29, 1994, that NW s request had been prenature and that
GBM's AVS Investigation Branch was reviewng the DMR findings. 1d.

n January 12, 1995, N requested informal reviewof C8VIs unwitten
deci sion not to conduct an inspection in response to its April 1, 1994,
dtizen's Gonplaint. (Response at 5.) 1 March 16, 1995, the Assistant
Drector for Held perations denied the request for infornmal review
because the AVS "had al ready conducted an intensive investigation and
anal ysis of this case and determined that the all eged ownership or control
link does not exist." (Response at 6-7, quoting fromNMarch 16 Letter.)

Inits Response, CBMdescribes the rel ationshi p between Rapoca | and
Rapoca I1. Rapoca | was a Del anare corporation in existence prior to 1980
whi ch owned, anong its subsidiaries, Norton Goal Gonpany. Norton Goal
Gonpany was the sol e owner of Banner Spl ashdam Goal Gonpany.  ( Response
at 7.) n February 15, 1980, Rapoca Il entered into an "asset purchase
agreenent” wth Rapoca |, Norton al Gonpany and ot her conpanies. 1d.,
citing Record at 273-300. Section 2 of the agreenent described the
purchase of assets, which were [inmted to the assets associated wth the
ongoi ng business. 1d. at 7-8. Section 2 contai ned no nention of Mco.
Section 3.03(a) of the agreenent provides that Rapoca Il shall assune "only
those liabilities listed or described in the schedule to this subsection
(a)" and assune or performthe liabilities described in subsection (b).
(Response at 8.) (BMstates, and the Record reflects, that the schedul es
to section 3.03(a) and (b) do not include any reference to Maco, or to
properties mned by Maco. 1d.

CBMstates that subsequent to the sale of assets to Rapoca I, the
Lhited Sates sued Rapoca | for unpaid AML fees incurred prior to the 1980
sale, including an allegation that Rapoca | was responsible for fees on
the coal mned at a Mico mnesite. (Response at 8, citing Record 544-561.)

Rapoca | settled this suit. (Response at 8.) Rapoca Il also entered into
a conprehensi ve settlenent agreenent with CBMin 1988 concerning col | ection
of AM. fees on mnesites associated wth Rapoca Il after July 1980, but
the agreenent does not include any Maco viol ations, fees, or penalties.
(Response at 8-9, citing Record at 515-542.) 8BV notes that Rapoca Il
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di scl ai ns any association wth Maco or its assets. (Response at 9, citing
Record at 32-[39], 216-217, 221-222, 231-236, 249-252, 267-269, 568-570,
588-592, 649.) AMfurther states that Rapoca | and Rapoca || have no
common of ficers, directors, or owners, and that Rapoca | was active in the
1980's as indicated by its settlenent of its reclamation obligations at
that tine. (Response at 9.)

Inits Response, CBMdescribes Mico as a M rginia Gorporation,
incorporated in 1976, which entered into a coal production agreenent as a
contract mner on July 17, 1976, wth Rapoca I, Norton Goal Conpany and
Banner Spl ashdam Goal Gonpany. Maco nmined coal in 1977 and 1978.
(Response at 10.) The July 17, 1976, agreenent recited that Mico retai ned
control of the mning operation, was to conply wth all applicable |aws,
and obtain permts at its own expense. (Response at 10, citing Record at
680-688.) A second agreenent between the parties was negotiated on June 1,
1977. See BExh. Ato Response. In this agreenent, Rapoca | did not
guarantee to buy the coal but Maco was required to sell the coal "to or
through Banner” and to load it at the Banner tipple. The nethod of
conpensation was changed to a flat paynent rate of $15.25 per net ton of
coal mned and Norton woul d no | onger charge Maco for its engineering
services. (Response at 10.)

Three of Maco's permits on which viol ati ons occurred were associ at ed
wth mning operations after the passage of SMIRA and are thus rel evant
to this case. These were permts 2514, 2398, and 2515. Permt 2515 was
i ssued February 2, 1978, and nonconpl i ance orders were issued on My 25,
1978. There was no attenpt to abate prior to abandonnent, and the state
revoked the permt and recormended bond forfeiture on Septenber 7, 1978.
Id., see Record at 404-06; 692. Permt 2514 was issued on February 2,
1978, and the permt was abandoned by Novenber 1978. (Response at 10-11,
citing Record at 374.) Permt 2398 was issued June 24, 1977. Bond
forfelture proceedi ngs were conmenced on permt 2514 on April 18, 1979, and
on permt 2398 on Septenber 1, 1978. (Response at 11, citing Record at
406.) Both bonds were forfeited. Id.

In a post-judgnent interrogatory, Buford Millins, President of Mco,
stated that the corporation went out of business in 1978, and that all
property and coal were |leased fromNorton Goal Gonpany. (Response at 11,
citing Record at 694-700.) In his affidavit, Millins stated that Mo
used its own equi pnent in the mining operations, having purchased it from
various sources, including Norton Goal Conpany, a subsidiary of Rapoca |.
He stated that Maco sold all its mining equi pnent to entities unrel ated
to Rapoca | at the conclusion of its mning operations in 1978. (Response
at 11, citing Record at 633-34.)

In the Response, CBMnotes that NW sets forth facts inits SR
which are disputed by CG8V The two nain disputed facts are: (1) whether
Rapoca | continued to have an interest in the property on whi ch Maco
conducted its mining operations when it transferred its property to
Rapoca 11, and (2) whether CG8Mhad i nposed successor liability on Rapoca |1
in previous settlenents. (Response at 12.) Inherent in this dispute is
t he
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inplicit suggestion by Appellant that if Rapoca | no |onger had an interest
in Mxco violations after the 1980 transaction, then clearly Rapoca |1 did;
and the suggestion that if Rapoca Il was held |iable as corporate
successor for other violations occurring prior to 1980, then that sane
rational e should apply to the Maco violations. N¥ noved for a fact-

findi ng hearing concerning these disputed facts, and C8BV has obj ected based
onits viewthat a thorough investigation of all available facts has been
conducted by Sate and CBMofficials, that there has been no show ng t hat
any additional information exists beyond that presented in the record, and
that there is already evidence in the record concerning these natters. For
the follow ng reasons, we find a fact-finding hearing to be unnecessary.

The Board will refer a natter to an admnistrative hearing if there
is disputed evidence regarding a naterial fact. Rchard Gehres, 141 | BLA
185, 188 (1997). Aninquiry to be nade in determning whether a hearing
iswarranted is whether an admnistrative | aw judge woul d be better able
to nake a reasoned decision on the basis of an oral hearing than the Board
can nake on the existing record. N¥ has nade no offer of further
evidence. Ahearing is not necessary in the absence of a naterial issue of
fact, which, if proven, would alter the disposition of the appeal. See
Nat ec M ner al s, Inc., 143 I1BLA 362, 373-74 (1998) and cases there cited.
Thi s Board "shoul d grant a hearing when there are significant factual or
l egal issues renaining to be decided and the record w thout a hearing woul d
be insufficient for resolving them" Sickelman v. Lhited Sates, 563 F. 2d
413, 417 (9th dr. 1977). Inthis case, there is only specul ation that any
addi tional evi dence mght be produced at a hearing. There is evidence in
the record that the settlenent between CBMand Rapoca |, after the 1980
transaction, charged continuing Rapoca | liability for violations on
permt 2398 by Maco. See Record at 545. Additionally, there is evidence
inthe record that CBMdid not inpose successor liability on Rapoca ||
for violations of other Rapoca | contractors occurring before 1980. The
Record establishes that the 1988 settlenent wth Rapoca Il only addressed
violations occurring after the second quarter of 1980, thus successor
liability for violations occurring prior to the asset acquisition was not
consi dered. See Record at 535-537; see also Affidavit of Charles P. Gault,
Record at 515. For these reasons, Appellant's request for an evidentiary
hearing is deni ed.

CBM's Response addresses Appel lant's claimthat the Board shoul d
determine liability for pre-1980 Maco viol ations to reside wthin Rapoca ||
under the doctrine of corporate successorship. (BVistates that its
investigation did not establish facts proving successor liability.
(Response at 15.) (BMiobserves that Appellant's claimthat the Preanbul ar
l anguage it quoted required successor liability, in cases where equi pnent
and mnesites are acquired, presuned that the conpany acquires only assets,
a condition not included in the restatenent by NW¥. (Response at 16.) In
addi tion, CBMstates:

The Preanbl e di scussion was not intended to create agency policy
but to discuss the probable application of rules to particul ar
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fact situations. As noted in the foll ow ng paragraphs of the
preanbl e, the | aw of successor liability is conplex and is

consi dered an exception to the general rule that a buyer is not
liable for liabilities if it purchases only the assets of another

conpany.

(Response at 16.) AMfurther notes that the areas mned by Mico were
never redisturbed by Rapoca Il and no facts were di scovered during the
investigation of Rapoca Il that supported NW s statenent that Rapoca ||
acquired these mnesites. (Response at 16.) Fnally, CBMclains the
reviewof the lawcited by Appellant, and specifically the Gl den Sate
Bottling . case, does not support a determnation that the

"cont 1 nui ng busi ness enterprise” test has been net in the asset acquisition
by Rapoca Il1. (CBMistates that while the preanbul ar | anguage i ndi cates that
[1ability exists where "the purchasing corporation is nerely a
continuation of the transferor corporation,” this test sinply does not
apply to the facts of the Rapoca transaction, where both the ol d and new
corporations existed and functioned separately after the purchase.
(Response at 18.)

Ve first examne the claimby Appellant that Rapoca Il acquired

mnesites of Maco and equi pnent of Rapoca | as part of the 1980

acqui sition, thus naking it liable per se, according to Appellant, under
the Secretary's special test for corporate successor liability set out in
the Preanbl e to the AVSregul ations. Wiile preanbul ar | anguage provi des
gui dance and exanpl es, we do not find it to be regulatory in nature.
However, even under the test as posited by Appellant, we note that no Mico
assets or mnesites are listed as having been transferred in the 1980
agreenent. The schedul e of Rapoca | liabilities listed as transferred in
section 3 does not |ist any Maco violations. Ve |ook next to the
statenents of the parties to the agreenent. Rapoca Il clains that it did
not receive Maco mnesites and Maco's President states in his affidavit
that the conpany went out of business in 1978, and that all its equi pnent
was sold at that tine to buyers that did not include Rapoca |I. Rapoca I,
not Rapoca Il, was cited by CBMfor Maco's pre-1980 violation in the

settl enent agreenent reached between Rapoca | and CGBMafter the 1980 sal e.
No mnesites of Maco were redisturbed by Rapoca Il after the transaction.
This was not true of those sites held by Rapoca | that were acquired by
Rapoca Il and mined as part of its acquisition, as identified in the
record. Ve find nothing in the conprehensive record established, or in the
reports of the investigations conducted by DMR and C8V) that satisfies us
that any evidence exists that Rapoca Il acquired Mico's mnesites in the
1980 asset acquisition. For this reason, we determne that Rapoca ||l was
not a successor corporation wth liability for any renai ni ng Maco
violations under the first of the exceptions cited by Appel | ant.

[1] Ve next address the asset acquisition by Rapoca Il in the
context of the "continuing business enterprise" exception. UWhder 30 CF. R
" 773.5(b) (1994), one entity nmay "control " another, and thus be |iable
for its violations under the AVS where it has "authority” to deternmne
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the manner in which mning operations are conducted. A successor
corporation, however, is not liable as a continuing business enterprise for
its predecessor's violations when the successor purchases the assets of
that controlling entity under circunstances where the original corporate
entity continues, where the asset acquisition agreenent is specific in
listing only assets and liabilities other than those related to the subject
violations under the AVS where the buyer nakes substantial changes in the
use of the assets obtai ned fromthe predecessor corporation, where the

enpl oyee | eader shi p conpl enent is changed fromthat of the prior operation,
and where the purchaser bought the business wthout know edge of the

unl awful acts of the predecessor. See Glden Sate Bottling @., Inc. v.
National Labor Rel ations Board, supra; Kenos, Inc. v. Bader, 545 F. 2d 913
(5th dr. 1977); Pulis v. Lhited Sates Hectrical Tool (., 561 P.2d 68
(k. 1977), cited in preanble to AVS regul ati ons.

In the present case, Rapoca Il's asset acquisition fromRapoca |
did not represent a continuation of the corporate entity represented by
Rapoca |. The facts establish that the ol d and new corporations were
separate entities, both of which existed and functioned after the sal e of
assets. Qourts have long held that liability for the corporation
pur chasi ng assets of a selling corporation is not determined by the
continuity of a business operation but rather by determni ng whet her the
pur chaser continues the corporate entity of the seller. Forest
Laboratories, Inc. v. Rllsbury Gonpany, 452 F.2d 621 (7th Ar. 1971); Veést
Texas Refining & D . v. Gommssioner of Int. Rev., 68 F.2d 77 (10th Q.
1933); Lopata v. Bems Gonpany. Inc., 383 F. Supp. 342 (ED Pa. 1974);
Mtford v. Pickett, 363 F. Supp. 975 (D C 1l1. 1973); Pulis v. Lhited
Sates Hectrical Tool ., 561 P.2d 68 (k. 1977).

The second test for successor corporate liability under the
"cont i nui ng busi ness enterprise exception” is established by Glden Sate
Bottling, supra, decided under the National Labor Relations Act. In Gl den
Sate Bottling, the purchaser of a bottling firmwas held |liable as
corporate successor for failing to inplenent a reinstatenent order issued
by the National Labor Relations Board to its predecessor. The Suprene
Qourt examned the transaction to determne whet her the purchasing firmhad
"continued after the acquisition to carry on the busi ness w t hout
interruption or substantial changes in nethod of operation, enpl oyee
conpl enent, or supervisory personnel.” Id. at 171. The Qourt found the
purchaser |iabl e under the above circunstances where it acquired the
busi ness w th know edge of the outstanding violation. 1d. None of the
Gl den Sate factors apply in this case. The Record in this case reflects
that activities of the newfirmstarted up i rmedi atel y upon purchase of
Rapoca |'s assets, but that Rapoca | continued as a corporate entity. The
Record further reflects that Rapoca | and Rapoca Il have no conmon
officers, directors, or owners, and that only five of Rapoca |'s seni or
enpl oyees w th enpl oynent contracts were hired by Rapoca I, and wth only
three retaining their forner positions. Mre inportantly, the mning
operation was upgraded significantly in the two Mrginia counties in which
Rapoca Il operated, wth newfacilities constructed in both. FHnally,
there is not one scintilla of evidence
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inthe record that Rapoca Il was aware of the existence of Mico viol ations,
and we find that Rapoca Il was reasonably entitled to rely upon the
representations in section 3 of the 1980 Acquisition Agreenent that the
liabilities listed, which nowhere nentioned Maco, represented al |l known
violations to be attributed to Rapoca |I. Ve thus find the Gl den Sate
Bottling test for corporate successor liability to be inapplicable to the
facts in this case.

The third test for successor corporate liability under the
"cont i nui ng busi ness enterprise exception” is established in Kenos, Inc. v.
Bader, 545 F.2d 913 (5th dr. 1977). In Kenos, the 5th drcuit addressed a
purchase of all assets of a going concern where, as here, both corporations
renai ned in existence after the transaction. In finding noliability in
the buyer for obligations of the seller conpany not specifically assuned
inthe contract, the Gourt found Appel |l ant Bader retained all his renedy' s
agai nst the corporate predecessor. Id. at 915. Ve simlarly find, under
the facts of this case, that Rapoca Il does not bear liability for
obligations not assuned in the contract. Appellant, as in Kenos, may seek
its renedy agai nst Rapoca |.

For the reasons set forth above, we do not find Rapoca Il liable as a
corporate successor for Maco' s viol ations while Maco was a contract mner
for Rapoca | prior to the 1980 acquisition agreenent. As stated above, the
request for an evidentiary hearing i s deni ed.

To the extent not specifically addressed herein, the parties'
argunents have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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